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OPINION
|. Procedural History

In June, 1994, the Sumner County Grand Jury indicted the Defendant for the offense of
aggravated sexual battery. On January 23, 1995, the Defendant pled guilty to the amended charge
of attempt to commit aggravated sexual battery. Pursuant to a plea agreement, the Defendant was
sentenced to three years in the Tennessee Department of Correction, which was immediately
suspended. The Defendant was placed on supervised probation, “with the Defendant to be assessed
and attend a sexual perpetrators program - [and to have] no future contact with the victim or her
family.” On September 20, 1995, aviolation of probation warrant wasissued against the Defendant.



In thewarrant, the Defendant’ s probation officer alleged that the Defendant “failed to report in July
and August, 1995. Helast reported on 6-5-95.” Additionally, thewarrant dleged that “Mr. Dowdy
has not verified any assessment or attendance to a sexua perpetrators program.”

On October 29, 2001, thetrial court conducted a hearing on the allegationsin the probation
violation warrant and found that the Defendant had viol ated the termsand conditions of his probated
sentence. Thetrial court revoked the Defendant’ s probation and ordered the Defendant to serve his
sentencein the Tennessee Department of Correction. The Defendant now appeal sthisdetermination
by the trid court. We affirm the judgment of the trial court.

Il. Facts

At the hearing onthewarrant alleging that the Defendant had violated his probation, thetrial
court heard the testimony of the Defendant’ s probation officer, the Defendant, and the Defendant’ s
cousin. Kevin Rhodestestified that he isan employee of the State Probation Office and that hewas
the Defendant’s probation officer. He testified that the Defendant was convicted on January 23,
1995, and that he began his supervision of the Defendant on March 28, 1995. Mr. Rhodes testified
that the Defendant reported to the probation office atotal of four times, the last being on June 5,
1995. He stated that the Defendant failed to report in July and August of 1995 and had not reported
since. Mr. Rhodes also testified that the Defendant had failed to attend the sexud perpetrators
counseling program asrequired by thetermsof the Defendant’ sprobation. Mr. Rhodestestified that
the Defendant contacted the Lawrence County Mental Health Center and schedul ed an appoi ntment
for June 22, 1995. However, according to Mr. Rhodes, the Defendant never followed up on that and
“absconded.” Mr. Rhodes explained that the Defendant had signed a copy of the rules of probation
on February 23, 1995, and a copy of the rules of probation signed by the Defendant was admitted
as evidence.

The Defendant testified that he was living with his mother at the time he was placed on
probation, but several monthslater hismother threw him out of thehouse. The Defendant stated that
when his mother came in drunk one night, she began fighting with her fourth husband, and “they
throwed [sic] [the Defendant] out.” TheDefendant testified that for afew monthsthereafter, helived
in the woods under a bridge. He explained that it was during that period of time that he falled to
contact hisprobation officer. Hiseffortsto contact his probation officer were al'so hampered by the
fact that the car that he had bought for $100 had “just blowed [sic] up” a few weeks before his
mother threw him out of the house.

The Defendant testified that at the time of the hearing, he was living with his girlfriend of
eight years, DonnaPinkerton, who was pregnant at the time of the hearing and with whom he had
athree-year-old son. The Defendant explained that he was stopped for a speeding ticket and served
with the warrant alleging that he had violated his probation. He denied ever being in any previous
trouble. Healso stated that he had not “beenin . . . troublesince” being convicted inthiscase. The
Defendant attributed his difficultiesin large part to his mother, whom he described as having been
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in“alot of trouble through the years.” He stated, “ She' s been married several times. She shot her
second husband. Been in and out of court and jail. Just gets kind of crazy drinking.”*

The Defendant testified that at the time of the hearing, he was working for Morgan
Construction Company in Clarksville, Tennessee. He maintained that he would be ableto attend a
sexual perpetratorsprogramif it wereavailable. The Defendant also indicated that he was suffering
from a medical problem, stating “somehow | tore the muscles loose in my chest. From my
breastbone to the center of my backbone, they’ re toreloose and the bones they attach to, from what
| gather.”

Finally, thecourt heard the testimony of Drane Kent, who indicated that heisadistant cousin
of the Defendant. Mr. Kentindicated that the Defendant had been attending church for afew months
prior to the hearing and that the Defendant was “living like aman ought to live.” Hedso indicated
that the Defendant has a reputation of being a hard worker and “will do what he says he's going to
do.” Mr. Kent testified that he and other members of his church would assist the Defendant “in any
way, shape, or form, transportation or anything else, if heneedsit.” On cross-examination, Mr. Kent
indicated that he was not aware that the Defendant’ sguilty pleainvolved the molestation of ayoung
girl, and he testified that the church members were not avare of this fact either.

After hearing the evidence, the trial court determined that the Defendant had violated the
terms of his probated sentence. The trial court observed that the Defendant’s “sory” “lacks in
credibility.” Noting that the Defendant had absconded and did not attend sex offender treatment,
thetrial court ordered that the Defendant serve his sentence and ordered that the Defendant be taken
immediately into custody.

[11. Andysis

We begin our analysiswith several well-settled principlesof law pertaining to the revocation
of a probated sentence. When atrid court determines by a preponderance of the evidence that a
probationer has violated the conditions of his or her probation, the trid court has the authority to
revoke probation. Tenn. Code Ann. § 40-35-311(e). Once thetrial court makes such afinding, it
isvested with the statutory authority to “ revoke the probation and suspension of sentence and cause

the defendant to commence the execution of the judgment as originally entered . .. .” 1d. When
probation isrevoked, “the original judgment so rendered by the trial judge shall bein full force and
effect from the date of the revocation of such suspension....” 1d. § 40-35-310.

The decision to revoke probation is in the sound discretion of the trial judge. State v.
Mitchell, 810 SW.2d 733, 735 (Tenn. Crim. App. 1991). The judgment of thetrial court to revoke
probation will be upheld on appeal unless there has been an abuse of discretion. State v. Harkins,

1Thistesti mony was corroborated by the Defendant’s cousin, Drane Kent, who testified when referring to the
Defendant’ smother, “Like Sam told y’all, she married three, four, fivetimesweknow of. Shewould fightacircle saw.
I”m not saying I’'m an angel, but, man alive, she was a hell cat.”
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811S.W.2d 79, 82 (Tenn. 1991). To find an abuse of discretion in aprobation revocation case, the
record must be void of any substantial evidence that would support the trial court’s decision that a
violation of the conditions of probation occurred. 1d.; Statev. Grear, 568 S.W.2d 285, 286 (Tenn.
1978); Statev. Delp, 614 S.W.2d 395, 398 (Tenn. Crim. App. 1980). Proof of aprobation violation
is sufficient if it allows the trial court to make a conscientious and intelligent judgment. State v.
Milton, 673 SW.2d 555, 557 (Tenn. Crim. App. 1984).

Inthiscase, the Defendant conceded that hefailed to report to his probation officer andfailed
to complete a sexual perpetrators program as required by the terms and conditions of his probated
sentence. Although the Defendant testified that hisliving circumstances deteriorated rapidly within
afew months of his being placed on probation, he was unable to provide any vdid reason for his
failure to report and his failure to complete a sexual perpetrators program. As the State points out
initsbrief, thetrial court specifically stated that it did not find the Defendant’ s story to be credible.

The evidence at the probation revocation hearing established that the Defendant viol ated the
terms and conditions of his probation. The trial court therefore had the authority to revoke his
probation. The record does not indicate that the trial court abused its discretion in exercising such
authority. Inour view, thetrial court exercised conscientiousjudgment in revoking the Defendant’ s
probation and ordering him to serve his origind sentence in confinement.

Accordingly, the judgment of thetrial court is AFFIRMED.

ROBERT W. WEDEMEY ER, JUDGE



